
Extract from Hansard 
[ASSEMBLY - Thursday, 23 October 2003] 

 p12589b-12599a 
Mr Mark McGowan; Mr Dan Barron-Sullivan; Mr Brendon Grylls; Dr Janet Woollard; Ms Sue Walker; Acting 

Speaker; Mr Phillip Pendal 

 [1] 

CIVIL LIABILITY AMENDMENT BILL 2003 
Council’s Amendments 

Amendments made by the Council now considered 

Consideration in Detail 
The amendments made by the Council were as follows - 

No 1 

 Clause 8, page 9, after line 30 - To insert - 

  (2) This Division does not limit the operation of Division 6 in respect of a recreational 
activity. 

No 2 

Clause 8, page 10, lines 20 to 29 - To delete the lines. 

No 3 

Clause 8, page 15, after line 27 - To insert -  

Division 6 — Assumption of risk 

  5N. Meaning of terms used in this Division 
   In this Division — 

   “obvious risk” has the meaning given by section 5E. 

  5O. Injured person presumed to be aware of obvious risk 
  (1) In determining liability for damages for harm caused by the fault of a person, the 

person who suffers harm is presumed to have been aware of the risk of harm if it was 
an obvious risk, unless the person proves on the balance of probabilities that he or she 
was not aware of the risk. 

  (2) For the purpose of this section, a person is aware of a risk if the person is aware of the 
type or kind of risk, even if the person is not aware of the precise nature, extent or 
manner of occurrence of the risk. 

  5P. No duty to warn of obvious risk 

  (1) A person (the “defendant”) does not owe a duty of care to another person (the 
“plaintiff”) to warn of an obvious risk to the plaintiff. 

  (2) This section does not apply if — 

   (a) the plaintiff has requested advice or information about the risk from the 
defendant; 

   (b) the defendant is required by a written law to warn the plaintiff of the risk; or 

   (c) the defendant is a professional and the risk is a risk of harm to the plaintiff 
from the provision of a professional service by the defendant. 

  (3) Subsection (2) does not give rise to a presumption of a duty to warn of a risk in the 
circumstances referred to in that subsection. 

  5Q. No liability for harm from inherent risk 
  (1) A person (the “defendant”) is not liable for harm caused by the fault of that person 

suffered by another person if the harm is the result of the occurrence of something 
that cannot be avoided by the exercise of reasonable skill and care by the defendant. 

  (2) This section does not operate to exclude liability in connection with a duty to warn of 
a risk. 

No 4 

 Clause 8, page 21, after line 18 - To insert - 

  5W. Special protection for road authorities 
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  (1) In this section — 

   “carry out road work” means carry out any activity in connection with the 
construction, erection, installation, maintenance, inspection, repair, removal 
or replacement of a road; 

   “road” has the meaning given to that term in the Main Roads Act 1930 section 6; 

   “roads authority”, in relation to a road, means a public body or officer whose 
functions include carrying out road work on that road. 

  (2) A roads authority is not liable in proceedings to which this Part applies for harm 
arising from a failure of the authority to carry out road work, or to consider carrying 
out road work, unless at the time of the failure the authority had actual knowledge of 
the particular risk that caused the harm. 

  (3) This section does not operate — 

   (a) to create a duty of care in respect of a risk merely because a road authority 
has actual knowledge of the risk; or 

   (b) to affect any standard of care that would otherwise be applicable in respect 
of the risk. 

  5Z. Exercise of function or decision to exercise does not create duty 
   In proceedings to which this Part applies, the fact that a public body or officer 

exercises or decides to exercise a function does not of itself indicate that the body or 
officer is under a duty to exercise the function or that the function should be exercised 
in particular circumstances or in a particular way. 

No 5 

 Clause 8, page 24, line 15 - To delete “if” and insert instead - 

  unless. 

Mr M. McGOWAN:  I move - 

That amendment No 1 made by the Council be agreed to.  

Mr D.F. BARRON-SULLIVAN:  A couple of questions have arisen that the House should sort out in the first 
instance.  After reading through the Hansard and talking to my colleagues in the upper House, I am still unsure 
how a situation has arisen in which this legislation is being amended in this way, so late in the piece.  I 
understand the Government will say that it wants to lend some credence to recommendations 14 and 32 of the 
Ipp report.  However, I am wondering why the stage has been reached of amending such significant legislation in 
this way, and why these provisions were not built in earlier.  I say this because, particularly in relation to the 
introduction of a new division 6, it is hard for an Opposition to analyse matters like this and take advice from the 
community at relatively short notice.  I thought it would be appropriate to announce such far-reaching changes 
up front.  I want to know a little bit about the process that has been followed.  I am not trying to be 
obstructionist, I genuinely want to know why such major changes are being made to this legislation at this point, 
and where the Government has been seeking advice on these matters.  Specifically on amendment No 1, which 
relates to amendment No 3, which inserts the new division about the assumption of risk, I wonder whether we 
might be able to kill two birds with one stone by the parliamentary secretary giving some background about what 
division 6 is about.  Obviously, it goes to some of the recommendations of the Ipp report.  In particular, I want to 
know how the scope of these provisions might have been limited if these amendments were not introduced.  I 
would like some real life examples of this.  How has the situation arisen in which major changes are being 
made?  I will not say they are being made on the run, but why were they not in the original Bill that came before 
this Chamber?  I would like the parliamentary secretary to explain that process and then go to the heart of the 
matter and explain what the guts is about, particularly the insertion of the new division 6.  

Mr M. McGOWAN:  The Government made the changes contained in the amendments in the upper House.  
Obviously, we are now going through the process by which they will receive the approval of the lower House in 
order to be incorporated.  It is my understanding that all the changes were agreed to by the Liberal Party in the 
upper House.  The Government made the changes because it felt it would toughen up the laws it is putting in 
place.  It was done with the involvement of the Liberal and National Parties.  The first three amendments are 
interrelated.  They were considered by the Government but strongly promoted by the member for Merredin 
during the second reading debate as something the Government should do.  The Gallop Government is a 
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consultative Government; it likes to be above politics.  It wants to work with the Opposition when it can.  The 
Government has listened to the member for Merredin and his suggestions.  As a consequence, the Bill is being 
amended in a spirit of cooperation with the Opposition.  That is certainly the way the Government and I like to 
operate. 

I will explain briefly the purpose of the amendment.  The Civil Liability Amendment Bill 2003 defines “obvious 
risk” as something that - 

. . . would have been obvious to a reasonable person in the position of that person. 

When an obvious risk causes personal injury during a recreational activity, there is no requirement for a warning 
and no liability for the occurrence of the harm.  That is the point behind “obvious risk”.  As members will recall, 
the Government also put in place a regime that allows for waivers and signage to remove liability for 
recreational services when there was not an obvious risk.  Everyone accepts that in the case of an “obvious risk”, 
such as skydiving - other than in the circumstance of recklessness - it is a risk that a person should accept as an 
obvious risk.  It was proposed to expand the way in which “obvious risk” is applied to circumstances beyond 
recreational activities.  The best example I can give is my wife visiting the Rockingham shopping centre.  For 
her it is a recreational activity. 

Mr B.J. Grylls:  That was my example. 

Mr M. McGOWAN:  I think it was mine; the member copied me.  In any event, it is a recreational activity for 
her for which the obvious risk defence - if she suffers an injury as a consequence of something that was perfectly 
obvious to her - would apply to any shopkeeper etc potentially held liable.  For me to visit the Rockingham 
shopping centre for shopping is not a recreational activity.  I do not regard it as something recreational.  As such, 
I would be able to pursue a claim. 

Question put and passed; the Council’s amendment agreed to. 

Mr M. McGOWAN:  I move - 

That amendment No 2 made by the Council be agreed to. 

Question put and passed; the Council’s amendment agreed to. 

Mr M. McGOWAN:  I move - 

That amendment No 3 made by the Council be agreed to. 

Mr D.F. BARRON-SULLIVAN:  This amendment represents the bulk of the changes.  Debate in the upper 
House referred to the ramifications of the changes we are examining today and, in particular, one significant case 
in Western Australia, which involved the Rottnest Island Board.  It was made quite clear in the upper House that 
once this legislation is amended in this way, a case like that will not occur again.  Someone will not be able to 
sue under those circumstances.  I require an example from the parliamentary secretary of how this limits the 
ability of people to take legal action.  Perhaps he will look at some case studies, such as the one to which I just 
referred, to give us some confidence about the effects these changes will have.  Proposed section 5O states - 

(1) In determining liability for damages for harm caused by the fault of a person, the person who 
suffers harm is presumed to have been aware of the risk of harm if it was an obvious risk, 
unless the person proves on the balance of probabilities that he or she was not aware of the 
risk. 

Some of the advice I have received is that that starts opening things up for some very interesting legal 
arguments.  It leaves a fair amount of grey area, which could be argued in a courtroom.  Proposed section 5P 
states, in part - 

(2) This section does not apply if —  

(a) the plaintiff has requested advice or information about the risk from the defendant; 

Is it the case that if I am on someone’s premises or around facilities, all I need do is ask whether a risk is 
involved in order to provide myself with a future loophole?  It means that any time someone goes to a facility 
with even the remotest risk he need only ask the owner or proprietor whether there is a risk.  The provisions will 
not give an owner or proprietor too much comfort.  I am trying to find out how definite the changes are in a legal 
sense.  It seems that some lawyers will still do very well from some of the cases that might arise.  Another 
example is shown at proposed section 5P(2)(c), which states - 

the defendant is a professional and the risk is a risk of harm to the plaintiff from the provision of a 
professional service by the defendant. 
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One would think that would be a quite limiting factor; it might limit the ability of this division to reduce the 
scope for legal action in such cases.  It has been suggested that some of these provisions might end up providing 
a lawyers’ field day.  I can see the direction the Government is taking; the old Ipp report has been pulled out yet 
again.  I can see the emphasis being taken here.  I want to know whether the provisions are worded in the same 
way as they are in other States.  In particular, what advice has the Government received about whether 
significant loopholes have been left for people to take advantage of?   

Mr M. McGOWAN:  This provision strengthens the laws that we originally passed in this House.  As I indicated, 
it presently has the support of the National and Liberal Parties in the upper House.  The words used in this Bill 
are similar to the words used in legislation in other States.  We are regularising and creating uniformity with the 
provisions in the other States.   

The member raised the Nagle case, which was taken to the High Court.  An interesting sideline is that the former 
Attorney General, Hon Daryl Williams, represented the plaintiff in that case.  The amended statute will overturn 
the decision made in that case, which is our prerogative as a Parliament.  In that case a gentleman for whom we 
would all feel great sympathy dived into the Basin at Rottnest and hit his head on a submerged rock.  As a result, 
he suffered injuries to his spine, which rendered him bound to a wheelchair for the remainder of his life.  He 
pursued that case on the basis he was not warned of the risks involved.  He claimed that if a warning had been 
provided, he would not have dived into the water.  The Rottnest Island Authority was held liable.  The High 
Court found that there was some contributory negligence on Mr Nagle’s behalf and awarded him slightly 
reduced damages.  I have a vague memory that the damages awarded to Mr Nagle were reduced by 15 per cent 
because of contributory negligence on his behalf.  He received a multimillion-dollar payout from the Rottnest 
Island Authority for his future care and attention and for pain and suffering caused as a consequence of that act.  
Since then, the state Supreme Court has made different decisions in a number of similar cases.  However, the 
decision of the High Court still remains in place and is binding upon all common law jurisdictions that have not 
put in place any statutory amendments related to that decision.   

The Government is amending the law so that if someone undertook an obvious risk in a recreational or non-
recreational environment, the person would accept the risk for his activity, should it cause him an injury.  The 
law will be subject to all the other provisions in the Bill with regard to juveniles and so forth unless - and this is 
the point made by the member for Mitchell - the person proves on the balance of probabilities that he or she was 
not aware of the risk.  I will use the example of Mr Nagle who dived into the Basin at Rottnest Island in around 
1990.  Let us suppose that an attendant who was an employee of the Rottnest Island Authority was present and, 
prior to diving into the rocks in the Basin, Mr Nagle asked whether there were any rocks in the area.  If the 
attendant told him that it was safe to dive in and Mr Nagle dived into the water and suffered an injury, he might 
be able to prove that on the balance of probabilities he was not aware of the risk.  It would be a denial of justice 
if we did not include a provision in the Bill that allowed a person who suffered an injury in that circumstance to 
be able to pursue a claim.  The person must still prove negligence and all the elements involved in that civil case.  
However, the legislation allows for a person to pursue a case on the basis that he was given information to the 
contrary.  That is why this clause is in the Bill.   

The member for Mitchell asked whether it provided loopholes for lawyers.  Lawyers will attempt to find 
loopholes in every law.  The basis of the profession is largely to examine the law and push it to its limits.   

Mr B.J. GRYLLS:  As the parliamentary secretary has outlined, it remains to be seen how these changes will 
lead to changes being made by lawyers and how changes will occur in the outcome of proceedings.  It is still 
very early days and it will be some time before we start to see changes as a result of the legislation we have 
passed.  We must see some results.  With regard to all the changes we have made to legislation affecting 
insurance, I continue to make the point that we must see the proof of the pudding.  I have highlighted some of 
the issues involved in community care underwriting and some of the premiums community groups have been 
charged.  Although we have put in place new legislative frameworks, we have not seen a reduction in some 
premiums, which we need to see.  It remains to be seen what effect this legislation will have.  Over time we will 
constantly review the changes we have made in this Bill.  I am sure that the member for Mitchell and I will be 
quick to point out any shortcomings.   

Mr D.F. BARRON-SULLIVAN:  I refer to proposed section 5O to which the parliamentary secretary referred.  I 
believe that this legislation could contain some very big loopholes.  That is why I am interested to know whether 
these provisions have been included in statutes in other States.  Are these provisions exactly the same as the 
provisions in similar legislation in the other States?  What research was carried out before these provisions were 
included in the legislation?  To determine liability for damages, the person who suffers harm is presumed to have 
been aware of the risk of harm if it was an obvious risk, unless the person proves on the balance of probabilities 
that he or she was not aware of the risk.   
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The parliamentary secretary has referred to the Nagle case.  As a layman, I would have thought that someone 
who was in a similar position to Mr Nagle - I cannot remember the exact details of the case - could argue that he 
had never been to Rottnest Island, had never stood on a similar rock, had never jumped into water in a similar 
environment, had no expectation or understanding that rocks were under the water, had no way of knowing the 
risks that were involved and that no-one had ever taught him that such risks existed when jumping off a rock in 
similar circumstances.  Bingo!  I would have thought that proposed subsection (1) would apply and that the 
person would have found a legal loophole.   

I wonder whether these changes were modelled on statutes in the other States.  I say that not only to determine 
the effectiveness of the provisions we are putting in the legislation, but also to find out whether we are genuinely 
moving towards a uniform national provision of statutes in this area of law.   

The member for Merredin alluded to premiums, which are not being reduced.  The insurers keep telling us that 
they are waiting for genuine national reform.  Has this legislation been modelled on statutes in New South Wales 
or on any other state legislation?  What is the legal advice that was given when planning these changes to the 
statute?   

Mr M. McGOWAN:  As was indicated earlier, these reforms are the most major reforms in 300 years in the 
development of common law.  It will take a little while for them to come into effect.  Insurers set their premiums 
having regard to global factors.  It will take a little while to turn it around.  However, I have seen some 
encouraging signs.  The Community Care Underwriting Agency was set up as a consequence of this.  That 
agency is an alliance of different insurers that provide insurance for community groups.   

A few months ago when the Australian Medical Association was negotiating with the Commonwealth, it was 
said that the situation of negligence claims against doctors was improving as a consequence of the State’s tort 
law reforms.  Dr Bill Glasson said he expected premiums to become cheaper and that a wider range of insurers 
would improve availability of insurance for doctors as a consequence of what the States are doing.  That is an 
interesting development.  I believe Tony Abbott, in his negotiations with Dr Glasson, said the same thing.  I 
could find that, if the member would like me to.  He said that the doctors, in their request for the Commonwealth 
to pick up their insurance responsibilities, should take account of the reforms that the States are putting in place, 
because they are making a difference. 

Mr D.F. Barron-Sullivan:  What is your estimate of the longest tail that could apply to medical indemnity cases?  
What is your estimate of the longest time it could possibly be in Western Australia? 

Mr M. McGOWAN:  In answer to the member for Mitchell’s question, I made a mistake about Nagle.  He 
injured himself at Rottnest Island in 1977.  The case was finally decided by the High Court in 1993.  That gives 
the member an understanding of how long these cases can take.  There is a limitation period, but, of course, once 
these cases get to court, they can drag on for a long time. 

Mr D.F. Barron-Sullivan:  This is the whole point.  At the moment, what is your estimate of the longest tail that 
would apply to a medical indemnity case in WA?   

Mr M. McGOWAN:  As the law currently stands - notwithstanding the fact that the Attorney General will bring 
in some reforms in this area - the limitation period commences at 18 years of age, and the period is six years.  
Therefore, if a case was brought against an obstetrician in relation to someone’s birth, the period is 24 years.  If 
the matter was contested, it would go through the court procedures, which may well take, as we have seen with 
this case, up to 10 years. 

Mr D.F. Barron-Sullivan:  We know that this has been a key problem for a long time, but there still have not 
been any changes.  The parliamentary secretary is talking about a medical situation.  We could allude to any of 
these areas.  We are still not making a significant dent in the whole thing. 

Mr M. McGOWAN:  As the member for Mitchell knows, this Government has been in office for fewer than 
three years.  The member’s side was in office for eight years prior to that.  The member is indicating to me that 
perhaps the Government should bring in quite draconian laws that are retrospective.  It will not do that.  If 
retrospective laws were put in place that ruled out actions in relation to people who injured themselves under the 
law at that time, I am sure it would make a massive difference.  However, that would not be an appropriate way 
for a Government to proceed.  In fact, I believe it would infringe the Liberal Party’s constitution, because the 
Liberal Party has stated that it does not support retrospective laws in any sense or at any time.  In any event, the 
Government is putting in place provisions that are consistent with those in every other State, and that was 
supported by the member’s side in the upper House. 

Dr J.M. WOOLLARD:  Dealing with this new assumption of risk, proposed section 5P states that the person 
does not owe a duty of care, whereas proposed section 5M is headed “Presumption if person who suffers harm is 
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intoxicated”.  What does this mean for the parliamentary secretary’s good friends in the Australian Hotels 
Association?  Does it mean that hoteliers no longer have a duty of care to stop serving drinks to people who they 
feel have had an appropriate number of drinks? 

Mr M. McGowan:  No. 

Dr J.M. WOOLLARD:  The member is saying that they no longer have a duty of care - 

Mr M. McGowan:  No, I said that you are wrong.  The duty of care subsists. 

Dr J.M. WOOLLARD:  The duty of care that hoteliers owe to people who drink in their hotels still exists, and 
those hoteliers should not serve alcohol to someone who has consumed - 

Mr M. McGowan:  You are simplifying the law.  This provision does not change the law as it currently stands in 
that area. 

Dr J.M. WOOLLARD:  In that area, the law stays the same.  Therefore, it is only in other areas that people will 
no longer have a duty of care. 

Mr M. McGowan:  We are dealing with amendment No 3, and it does not impact on the area of the law that the 
member is talking about. 

Dr J.M. WOOLLARD:  Which areas of the law does it impact on? 

Mr M. McGowan:  I have just spent half an hour explaining that. 

Dr J.M. WOOLLARD:  I would like to know that, and I am sure lots of people in the community would like to 
know.  Can I have a list of those areas, or must we wait until cases go to court? 

Ms S.E. WALKER:  I would like to hear more from the member for Alfred Cove on this issue. 

The ACTING SPEAKER (Mr A.J. Dean):  The member for Alfred Cove sat down with three minutes to go, so I 
assumed she had finished. 

Dr J.M. WOOLLARD:  I had not finished.  I merely sat down because I hoped the member for Rockingham 
would identify the areas in which defendants will no longer owe a duty of care to other people.  I assume the 
Government has done some homework and that there must be a list, so that when this Bill goes through this 
House, we will know which sections of the community the Bill will apply to. 

Mr M. McGOWAN:  There are provisions in the Civil Liability Amendment Bill to deal with people who are 
intoxicated which state that, in relation to any injuries they may suffer, they should accept some responsibility 
for the fact that they are intoxicated.  Further in the Bill - this does not actually deal with the amendment that we 
are discussing - there are provisions that were passed in this House a couple of months ago which put in place a 
regime under which, if a person is voluntarily intoxicated, or consumes drugs or alcohol voluntarily, that person 
should accept some responsibility in relation to injuries he suffers as a consequence, unless he shows, on the 
balance of probabilities, that consuming that alcohol or those drugs had nothing to do with the injuries he 
suffered.  I believe that is reasonable.  People should accept some responsibility.  This is all about people 
accepting a bit of responsibility for their own actions.  That is the way in which this Bill impacts upon 
intoxication. 

The provision that we are dealing with, amendment No 3 in relation to obvious risk, merely expands a provision 
put in place a couple of months ago regarding obvious risk.  It expands that to activities broader than recreational 
activities.  In other words, if there is an obvious risk and a person suffers some harm as a consequence of that 
risk, unless the person who suffers that harm proves, on the balance of probabilities, that he was not aware of 
that risk, he accepts responsibility for it.  It is really the same as the current common law provisions that deal 
with personal responsibility, which are volenti non fit injuria - voluntary acceptance of the risk - and 
contributory negligence.  It means that those two provisions of the common law are restated with more force by 
statute, because they have fallen into disuse by the courts.  We believe that this provision states that people 
should have some personal responsibility for their actions when there is an obvious risk. 
Dr J.M. WOOLLARD:  Is this the Government’s way out for not looking after employees who work in the 
hospitality industry?  What does this Bill mean in relation to the effects of passive smoking?  The member 
knows that in the eastern States awards have been made to people who have suffered medical injuries related to 
passive smoking, in which case - 
Mr M. McGowan:  I will just interrupt the member.  It does not apply to smoking.  If the member goes to the 
definitions clause earlier in the Bill, she will see that it does not apply to smoking, and it does not apply to work 
risk.  Workers compensation is excluded.  Those two areas are excluded from the operation of the Bill. 
Dr J.M. WOOLLARD:  Could the member point me to that? 
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Mr M. McGowan:  If the member goes to clause 6 of the head Bill, she will find that it does not apply to 
smoking or to work risk.  As a matter of policy, we decided not to apply it to smoking.  Work risk is covered by 
its own regime, so we left it with its own regime.  
Dr J.M. WOOLLARD:  I thank the member for that.  However, if it does not apply to smoking and work risk, 
then, again, I ask to have tabled information about the areas in which this new provision will apply or the 
possible areas in which it will apply.  Even if the member has not done the full amount of homework on it, he 
must have done some homework.  What areas -  

Mr M. McGowan:  I can tell the member now that it applies to all areas not excluded by clause 6 of the Civil 
Liability Amendment Bill.  That is the best definition I can provide.   

Dr J.M. WOOLLARD:  Therefore, in every sector of the community no longer does anyone have a duty of care. 

Mr M. McGowan:  That is the member’s interpretation but it is not accurate.   

Dr J.M. WOOLLARD:  That is written in the amendment.   

Mr M. McGowan:  No, it is not.   

Dr J.M. WOOLLARD:  It says in the amendment that defendants do not owe a duty of care to other people if 
other people know about a risk.   

Mr P.G. PENDAL:  I am interested in the parliamentary secretary’s response to the question proposed by the 
member for Alfred Cove, otherwise I suspect she might ask the question again.   

Mr M. McGOWAN:  There is no duty of care if the risk is obvious and a person cannot prove, on the balance of 
probabilities, that he is not aware of risk, unless he is excluded by clause 6 of the Civil Liability Amendment 
Bill.  Member for South Perth, this is about people accepting personal responsibility with regard to obvious risks.  
If a person takes an obvious risk and cannot show that he was not aware of it - for instance, he suffered from a 
disability that meant he could not be aware of that risk - then that person accepts responsibility.  If a person 
sought advice and can show that he was given contrary information or it was pointed out to him that there was no 
risk with something that would otherwise be obvious, then that person accepts responsibility.  If it is not a 
circumstance that arises under clause 6, such as unlawful intentional acts, motor vehicle third party insurance 
matters, Workers’ Compensation and Rehabilitation Act matters, damages with regard to personal injury that 
result from smoking or other use of tobacco products, damages under the Civil Aviation (Carriers’ Liability) Act, 
damages resulting from the inhalation of asbestos, or other matters as can be prescribed in the future, then the 
person accepts responsibility.  That is what this whole Bill is about.   

We believe that the interpretation of the existing law has gone too far, in that people are always looking for 
someone else to blame.  We believe that the culture of blame has to be regulated and amended and that this is a 
fair way of doing it.  We are not make it retrospective legislation.  If a person suffers an obvious risk in 
recreational or other behaviour, unless otherwise excluded as I indicated over the past two minutes, then that 
person accepts the consequences of that obvious risk.   

Dr J.M. WOOLLARD:  At the moment there are insufficient police covering the south metropolitan area and, I 
believe, the north metropolitan area as well.  If someone is catching a train from Perth to Armadale and is 
mugged on the train - we hear of problems on transport -   

Mr M. McGowan:  It is excluded under clause 6 because it is an unlawful intentional act.   

Dr J.M. WOOLLARD:  Does this provision exclude all unlawful intentional acts?   

Mr M. McGowan:  That is right.   

Dr J.M. WOOLLARD:  What about someone who slips in a shopping centre?  

Mr M. McGowan:  I will let you finish.   

Dr J.M. WOOLLARD:  Member for Rockingham, I am very interested to know whether, in future, if someone 
slips over in a shopping centre because of a spill - we all know that shopping centres have people who clean up 
spills on floors - will shopping centres have a duty of care to shoppers?  

The ACTING SPEAKER (Mr A.J. Dean):  Member for Alfred Cove, standing orders state that the member 
dealing with the Bill should be called the parliamentary secretary.  You have called him the member for 
Rockingham a number of times so I ask that you address him as the parliamentary secretary.   

Mr M. McGOWAN:  Each case must be decided upon its merits.  If a risk is obvious, then that person, unless he 
shows that he was not aware on the balance of probabilities of the risk, accepts responsibility for any injuries he 
suffers as a consequence of an obvious risk.  I cannot give the member a definitive answer about a person who 
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falls or slips over in a shopping centre, because it would depend on the circumstances.  There may well have 
been a sign.  When I walk through the Rockingham shopping centre, signs are erected that indicate when people 
are sweeping or mopping an area.  If an ice-cream has been spilt, someone puts a sign over it.  That is an obvious 
risk.  On other occasions, something might have been spilt on the floor that is not obvious; then the ordinary 
rules of negligence come into play.  Did the owner of the shopping centre have systems in place to ensure that 
these things were monitored and were there provisions to make sure that the shopping centre was regularly 
cleaned?  All those practices come into play to determine whether the occupier of the premise is liable for that 
risk.  It is not strictly a liability situation in those circumstances.  The person has to show that the owner of the 
shopping centre was negligent.  I cannot go through every field of human activity.  If the member goes through 
the reports on negligence cases, she will find that there are literally millions of individual circumstances in which 
someone may sue another person for negligence.  Every day people undertake activities in which someone 
suffers some personal harm and they want to pursue another individual over it.  All we can do is prescribe the 
general laws that apply in relation to this matter, and then the courts interpret that having regard to individual 
circumstances.   

Dr J.M. WOOLLARD:  The one area about which I am concerned is walking along footpaths.  We are 
encouraging everyone in society to do more exercise.  Recently, an elderly person came into my office who had 
slipped on the pavement and broken both arms.  It is not yet known whether the council or Western Power is at 
fault.  However, a plaintiff lawyer told this person that there was very little chance of taking either of them to 
task because of the Government’s new civil liability Bill.  If we are to stop more admissions to hospitals and cut 
down on health bills in the future, we need to encourage more people to get out and exercise.  Will councils and 
the Government be brought to task to maintain a duty of care with regard to roads and footpaths? 

Mr M. McGOWAN:  Amendment No 4 from the upper House deals with roads - we will deal with that shortly as 
it is a separate case.  With regard to footpaths, in my view people should look where they are going.  It is not 
unreasonable to require people to do that.  If a person was walking on a footpath but was not watching where he 
was going and suffered an injury, he should take responsibility for that.  It is very straightforward.  If there was 
an obvious risk on the footpath, the local council - it might be the City of Melville - would not be held 
responsible.  If there was a non-obvious risk on the footpath, the ordinary rules of negligence would apply.  The 
court, in examining the matters raised by the representatives of each of the parties, would have to decide whether 
there was negligence on the part of the local authority with regard to the piece of cement, the drain or whatever 
that the person was perambulating at the time.  That is the law that exists currently.   

Dr J.M. WOOLLARD:  The parliamentary secretary is saying that if someone was walking home after he had 
used public transport - as we are encouraging the community to do - and slipped on the footpath because there 
was a gap between the concrete slabs, he could sue the local council for negligence if the damage could not be 
perceived because the weather was bad or leaves were covering that section of the footpath.  

Mr M. McGOWAN:  The member needs to read the provision.  The answer is clear.   

Mr D.F. BARRON-SULLIVAN:  I will not pursue the matters raised by the member for Alfred Cove.  I want to 
refer to the defence of intoxication.  Hon Nick Griffiths, who handled these changes in the upper House, referred 
to proposed section 5M(4), which reads - 

“intoxicated” means affected by alcohol or a drug or other substance capable of intoxicating a person 
to such an extent that the person’s capacity to exercise reasonable care and skill is impaired.   

He went on to say that if a person is intoxicated in the terms of that definition, there is a presumption; however, 
that presumption can be overcome.  The point that I think the member is making, and the point that I am trying 
to make, is that lawyers will have a field day with this provision.  We all know that.  We understand, obviously - 
it was one of the things that came out of the Ipp review - that a great deal of this law will need to be tested, and 
that will take some years.  That is all I have been asking the parliamentary secretary.  I want to know how we got 
to these changes and how watertight they are.  I will not keep pursuing that matter, because we are going around 
in circles, but that is why I have been asking these questions. 

I would like to know, however, which other States have similar or exactly the same provisions as these in their 
statutes, or are moving to change their statutes accordingly, so that I will know how many other States we are 
consistent with.  If I can get that answer, I will be happy.  The parliamentary secretary referred to the Rottnest 
Island Board case, or the naval case, as he called it.  I appreciate that the parliamentary secretary cannot prejudge 
what a court may determine, but how confident is the parliamentary secretary that the effect of that naval case 
will be reversed as a result of the passage of this legislation?  

Mr M. McGOWAN:  The naval case will be reversed as a consequence of these changes.   
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With regard to the member’s argument that this legislation will give lawyers a field day, we have in Australia a 
separation of powers between the Parliament, the Executive and the courts.  That separation of powers means 
than the courts are empowered under our commonwealth Constitution and system of government to examine the 
laws as passed by the Parliament.  People are entitled to take cases on those laws before the courts to get a 
decision.  That is the case with regard to every piece of legislation that the Parliament passes.  People are entitled 
to take a matter to the courts, and I believe people should be entitled to do that.  People will take these matters 
before the courts, as they are taking matters before the courts at the moment.  What we are doing is providing 
rules for the courts that will make it more difficult for people, if they injure themselves in circumstances for 
which they have some degree of responsibility, to recover damages.  We do not resile from that.  There are two 
other things we could do.  We could rule out people’s right to take matters before the courts.  However, I think 
that would be held to be unconstitutional.  Another thing we could do is put in place a provision that anyone who 
sues for negligence is entitled to $100, full stop.  That would probably be permitted.  However, we believe that 
would be an unnecessarily draconian and Stalinist provision.  We have heard that term used recently in this 
Parliament.  I would not think the Liberal Party of Australia would want us to take that course of action.  New 
South Wales, Queensland, South Australia and Tasmania have similar provisions to these.   

Question put and passed; the Council’s amendment agreed to. 
Mr M. McGOWAN:  I move -  

That amendment No 4 made by the Council be agreed to.     

Mr D.F. BARRON-SULLIVAN:  I reiterate what I said earlier about how long it is taking for these legislative 
changes to be put through the Parliament.  I will not go on about the Government’s social agenda, the 
prostitution legislation and things like that getting in the way of more constructive legislation such as this.  
However, I will point out with regard to this matter that a High Court decision as a result of a case in May 2001 
that involved Singleton Council in New South Wales had enormous implications.  It is now October 2003, nearly 
two and a half years later.  It is interesting that a provision like this was not in the original legislation that we 
considered in this Chamber.  That was the point I was making.  I was interested to know why these provisions 
are being put into the Bill in dribs and drabs.   

Having said that, this is one change that the Liberal Party will support very strongly.  A number of people in the 
Liberal Party have a strong local government background, the member for Warren-Blackwood and the member 
for Greenough in particular.  I believe local government is looking forward to this change.  However, I have a 
couple of questions about this provision, because obviously the intention is that a local government authority, 
Main Roads, or whatever, should not be held culpable if a road has fallen into disrepair and an accident has 
occurred as a result but it was not aware of that disrepair.  Proposed new section 5W(2) states -  

A roads authority is not liable in proceedings to which this Part applies for harm arising from a failure 
of the authority to carry out road work, or to consider carrying out road work, unless at the time of the 
failure the authority had actual knowledge of the particular risk that caused the harm.   

To use as an example the awful tragedy that occurred recently down south when the driver of a four-wheel drive 
failed to make a river crossing, in that case there is some question about the depth indicator on the river bank, 
which was missing.  If the local authority was not aware that it was missing, it could not be held responsible, for 
the simple reason that it was not aware of the risk.  I think that provision is contained in proposed section 5W(2).  
Has any concern been raised that this provision will “encourage” local councils to reduce road maintenance or 
reduce the road patrols that determine the state of roads in their area of responsibility?  Is there any concern that 
councils will place less emphasis on roadworks or the checking of roads because they know they will have a 
legislative safety buffer?  On the one hand, the Opposition supports and endorses this change.  However, I would 
like to know whether those concerns have been raised and whether there is any cause for realistic concern.   

Mr M. McGOWAN:  Essentially, the Government is re-establishing the situation that existed at common law 
prior to the 2001 Brodie v Singleton Shire Council High Court case.  That decision abolished the common law 
rule that a highway authority is not liable for injury or damage resulting from nonfeasance in the performance of 
its functions.  I recall that the reason behind the nonfeasance rule at common law was that road authorities in 
Australia, Great Britain and the like, which are generally local authorities, have thousands of kilometres of roads 
to maintain.  With the sparsest population and one of the biggest road networks in the world, Western Australia 
probably faces the biggest problem in maintaining a viable and adequate road network with the financial 
resources that are available.  If people can sue every time something happens to them when they are driving on a 
road - without the local authority knowing that there was a particular problem - more money will be spent by 
local and highway authorities on insurance than on road maintenance.  Every time that happens, money is taken 
away from road maintenance, and local and highway authorities’ budgets are skewed.  At the strong urging of 
local government, the Government is reinstating the 100-year old common law rule - it was knocked out by a 4-3 
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majority in the 2001 Brodie v Shire of Singleton case - that unless a local or highway authority has particular 
knowledge about a road network failure that has caused harm, there is no liability.  Quite simply, the more 
money that is spent on insurance, the less money that is put into the road network, and that means it is not as safe 
for people driving on those roads.   

Mr D.F. BARRON-SULLIVAN:  I understand that point.  The question I am asking is: has concern been raised 
that an authority might take the opportunity to not carry out roadworks in an area because it will have legislative 
protection?  That is virtually the wording in proposed section 5W(2), because it reads -  

A road authority is not liable in proceedings . . . for harm arising from a failure of the authority . . . to 
consider carrying out road work . . .  

I asked that question because of the tragedy to which I earlier referred.  We understand that an authority may not 
be aware of a problem.  That is why this provision is so necessary.  On the other hand, if an authority were to 
begin cutting back on roadworks and not sending out its road patrol as regularly because it knew it had the 
comfort of this protection, is that a concern?  We all know that local authorities have two major concerns about 
road funding: one is, as the parliamentary secretary stated, the increasing cost of insurance and the like, and the 
other is the Government’s Minister for Planning and Infrastructure.  There could be a problem because some 
authorities might think that, because they have legislative protection, they do not need to check their roads or the 
markings at river crossings and the like as often as they do now.   

Mr M. McGOWAN:  The Government’s evidence is that this rule was not a problem prior to the May 2001 High 
Court decision, that the road network did not suffer in the 100 years prior to the High Court decision and that 
across the State more money was put into roads prior to the High Court decision.  The Government’s information 
is that local authorities are spending far more on insurance costs than they used to.  That money goes from their 
rate revenue, road grants and commonwealth grants to the insurance companies.  It encourages more people to 
pursue action, so it is self-perpetuating, which means less money is available to local governments to put into 
their road networks, which makes the roads more dangerous.  That has been said before.  There is no evidence to 
suggest that prior to the imposition of the High Court decision there was any problem with local authorities not 
worrying about their road networks.  We have some faith.   
Mr D.F. BARRON-SULLIVAN:  I thank the parliamentary secretary for his response.  This provision has the 
Liberal Party’s strongest support.  Like the Government, we have tremendous confidence in the local 
government sector.  However, unlike the Government, the Opposition does not believe that the local government 
sector is getting enough road funding.  I put on the record that the Opposition believes that this is a sensible 
provision.  It fits in with what I said earlier about provisions being precise.  We know what it means when we 
look at it and we can be pretty sure how the courts will interpret it.  It will provide a safeguard for local 
authorities and authorities like Main Roads.  It is unambiguous, unlike some of the other provisions - I made this 
point earlier - in which ambiguity unfortunately exists.  It would have been nice to have a more definite 
explanation about those earlier matters.  The earlier amendments and this provision are light years apart.  This 
provision has the Opposition’s full support.   
Dr J.M. WOOLLARD:  I remind the parliamentary secretary that when this Bill previously came before this 
House I asked whether an evaluation of the changes could be made, because I was, and remain, very concerned 
about the effects of the Civil Liability Amendment Bill.  The parliamentary secretary said today that rather than 
spending money on insurance the local government authorities will spend money on road repairs.  Given that his 
advisers are present, will the parliamentary secretary let the House know the total amount of insurance premiums 
since the $12 000 cap was introduced in the Civil Liability Act?  Has there been a fall in insurance premiums, 
which is the outcome the Government predicted when it introduced those changes?   

Mr M. McGOWAN:  We are dealing with an amendment that relates to road authorities.  The Government 
believes that the amendment will make it more likely that councils will spend more money on roads, thereby 
making them safer for the public.  The member for Alfred Cove’s questions do not relate to the amendment, but I 
will answer the part that dealt with the reporting requirements.  I think the member for Alfred Cove moved an 
amendment to insert a sunset clause to have the Bill reviewed.  The Government declined that amendment on the 
basis that it would put in place uncertainty for insurers and make them far less likely to reduce their premiums.  
That view was supported by the Liberal Party and would be supported by any sensible person who examined this 
issue.  Reviews have been carried out on the changes being put in place.  The Australian Competition and 
Consumer Commission will be conducting four reviews into the measures put in place by the States and the 
Commonwealth over the next two years.  The Australian Prudential Regulation Authority is conducting a review 
and will report in 2004.   
These matters are very complex.  Because a plaintiff lawyer says that it is all evil, it is not necessarily the case.  
It does not mean that everything will be turned around overnight.  The Government has made that quite clear.  I 
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have said ad nauseam in this place that the situation will not be turned around overnight.  However, we are 
seeing encouraging signs.  The Australian Medical Association and the new Minister for Health acknowledge 
that the State’s law reforms are making the situation better.  A new underwriting agency has opened in Western 
Australia.  Comments are made by different sectors of the Western Australian economy.  For example, the 
Certified Practising Accountants publication states that the support of the States - 

. . . is already making a difference to the insurance market in Australia and this new environment will 
encourage insurers to re-enter the market and write business for professionals. 

Changes are happening and the situation is improving.  The head-in-the-sand approach will not work. 
Question put and passed; the Council’s amendment agreed to. 
Mr M. McGOWAN:  I move - 

That amendment No 5 made by the Council be agreed to. 
Mr D.F. BARRON-SULLIVAN:  I shall not dwell on this amendment because my colleague in the upper House 
Hon Peter Foss was able to get it through without any discussion.  The amendment is self-explanatory, but I use 
it as an opportunity to point out that my colleagues attempted to have passed a number of amendments in the 
upper House.  This is the only one that the Liberal Party was able to have passed.  We tried to make provision 
whereby people over the age of 16 years could be given a risk warning directly and the parents of children under 
the age of 16 years could be given a risk warning on their behalf, which would negate any liability for the 
operator of a particular venture.  A number of amendments were put up, but none was accepted.  I use this as the 
opportunity to repeat that this legislation could have been tighter and could have had more effect, but the 
Government has obviously chosen to limit its application.  That is unfortunate.  It means that it will take that 
much longer for insurance premiums to come down in this State. 
Mr M. McGOWAN:  This amendment fixes a drafting error in the original Bill, which was pointed out to me by 
the member for Mitchell.  If, at the conclusion of his parliamentary career at the next election, he leaves this 
Parliament ignominiously in inglorious circumstances when the great Australian Labor Party wins every seat in 
the State Parliament, he will be able to go with the knowledge that he fixed this Bill and substituted the word 
“unless” for the word “if”.  He should be very proud.  I congratulate him, because it was very good to have 
spotted that.  The Government is very pleased that the Bill has been fixed as a consequence. 

Question put and passed; the Council’s amendment agreed to. 

The Council acquainted accordingly. 
 


